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Abstract 

Customary land (ulayat land) is land that is under the control of a customary law com-

munity. In order to obtain ulayat land, the party held prior consultations with repre-

sentatives of the customary law community to reach an agreement on the relinquish-

ment of rights. The existence of ulayat rights should still be recognized by the State be-

cause there are still many indigenous peoples who adhere to these ulayat rights. How-

ever, land conflicts still often occur, especially the recognition of the Communal Land, 

which is set aside for various interests. Such conflicts are the cause of the unease of the 

customary law community over the customary rights they use because certain parties 

may be able to take over the rights and will be detrimental to the indigenous peoples 

who still adhere to the customary rights. The author discusses how to protect the legal 

rights of customary land rights and the environment of the customary law community? 

Furthermore, What are the obstacles or obstacles in the legal protection of customary 

land in Central Sulawesi? 

The author uses a normative juridical approach, which is a study that focuses on exam-

ining positive law, which is the legal basis for the existence of research objects, as well 

as data collection carried out by collecting, researching, and reviewing various library 

materials (secondary data) both in the form of primary legal materials. Secondary or 

tertiary. The method of normative juridical approach, namely legal research carried out 

by examining library materials or mere secondary data; this method is also known as 

normative legal research or library law research. The specification of this research is 

descriptive-analytical, namely analyzing the research object, by explaining the situation 

and problems to obtain an overview of the situation and the existence of the research 

object, by exposing the data obtained as they are, which is then analyzed which produc-

es several conclusions. 
 

Keywords: Customary Land; Customary Rights; Indigenous Law Communities 

 

INTRODUCTION The land is an essential thing and 

can be said as the main element in surviv-
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al and life; it cannot be denied that hu-

mans are always in touch with and dealing 

with land even after humans die, even 

though they are still related to land. In 

everyday life, land always occupies a 

prominent place in every human activity. 

All buildings are erected on land, both for 

personal, public, and even state interests. 

Therefore, it is necessary to cultivate the 

good land and be processed by the appro-

priate party so that its use can provide 

prosperity for the Indonesian people ac-

cording to the mandate of Article 33 para-

graph (3) of the 1945 Constitution, which 

reads, "Earth, water and natural resources 

contained therein. controlled by the State 

and used for the greatest prosperity of the 

people."
1
 The laws of nature have dictated 

that the static State of the ground becomes 

the fulcrum of rapidly developing humans. 

This is because, between humans and the 

land, there is a close relationship. This 

relationship is since most of the Indone-

sian people depend on land for their lives.
2
 

Thus the importance and complexity 

of matters relating to land, now many 

problems arise regarding land, especially 

regarding land rights, not infrequently 

there are disputes over land rights. Prob-

                                                 
1
 Ali Ahmad Chomzah,Hukum Pertanahan, Pres-

tasi Pustaka, Jakarta, 2002, hlm.1. 
2
 G Kartasapoetra et.al, Hukum Tanah Jaminan 

UUPA bagi Keberhasilan Pendayagunaan Tanah, 

Bina Aksara, Jakarta, 1985, hlm. 34. 

lems related to this land can cause various 

disturbances because the land itself is con-

sidered a fundamental property related to 

the livelihood of many people so that any 

disputes that arise are protracted and pro-

longed. The land also often gives vibra-

tions in peace and often causes turmoil in 

society, then it also often causes stagna-

tion in the implementation of national de-

velopment.
3
.  

Customary law communities, as 

long as in reality they still exist and are 

recognized as having the right to collect 

forest products to meet the daily needs of 

the indigenous peoples concerned, carry 

out forest management activities based on 

applicable customary law and do not con-

flict with the law and get empowerment in 

order to improve his welfare. A Regional 

Regulation shall stipulate the confirmation 

of the existence and elimination of cus-

tomary law communities as referred to 

above. 

The General Elucidation of the 

Basic Agrarian Law states that the recog-

nition of the existence of ulayat rights can 

be seen if, to acquire a portion of ulayat 

land for development purposes, it is car-

ried out through an approach with cus-

tomary leaders and members of the adat 

law community concerned according to 

                                                 
3
 John Salindeho,Masalah Tanah Dalam Pem-

bangunan, Sinar Grafika, Jakarta, 1988, hlm. 7. 
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local customs. The ulayat rights, which no 

longer exist, the ulayat rights will not be 

revived. Nor will it create new ulayat 

rights. In the element of ulayat rights, Na-

tional Land Law has become the duty and 

authority of the Republic of Indonesia as 

the power and officer of the Nation. 

The subsequent development is that 

the power of customary rights tends to 

weaken, with the strengthening of the per-

sonal rights of the residents and members 

of the customary law community con-

cerned over the parts of the customary 

land they control. Therefore, the Basic 

Agrarian Law does not regulate and does 

not order to regulate customary rights. 

The regulation of existing customary 

rights continues according to customary 

law. 

Customary rights according to the 

provisions of Article 1 paragraph (1) 

PMA/KBPN No. 5 of 1999 are: "The au-

thority which according to customary law 

belongs to certain customary law commu-

nities over certain areas which are the liv-

ing environment of their citizens to take 

benefits from natural resources including 

land. in the territory for the survival and 

life of the people, which arise from out-

ward and inward relationships that are he-

reditary and unbroken between the cus-

tomary law communities concerned”. 

Customary land is used the same as 

national land, where customary land re-

mains an essential foundation for indige-

nous peoples. For indigenous peoples, the 

land rights they own are known as Hak 

Ulayat. Usually, customary land is only 

found in a traditional village passed down 

from generation to generation. The same 

thing was stated by Iman Sudiyat, who 

gave an understanding of ulayat rights by 

using the term ancient rights, namely 

rights owned by a tribe (clan/gens/stam), a 

union of villages (dorpenbond), or usually 

by a village alone to control the entire 

land. Its contents within its territory.
4
 

Responding to ulayat rights wisely 

is a necessity. The commitment to respect 

and protect the Ulayat Rights of the Indig-

enous Law community cannot be seen 

from a regional or national perspective 

alone because it is a global concern.
5
 

The control of plots of land which 

are included in the Ulayat land as referred 

to in Article 2 by individuals and legal 

entities can be carried out: a. By members 

of the customary law community con-

cerned with tenure rights according to the 

provisions of their applicable customary 

law, which if desired by the right holder 

                                                 
4
 Iman Sudiyat, Hukum Adat Sketsa Asas, Liberty, 

Yogyakarta, 1981, hlm. 2 
5
 Maria S.W. Sumardjono, Tanah Dalam Perspek-

tif Hak Ekonomi Sosial Dan Budaya, Kompas, 

Jakarta, 2008, hlm. 155 
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can be registered as land rights following 

the provisions of the Basic Agrarian Law. 

b. By a government agency, legal entity, 

or individual who is not a member of the 

customary law community concerned with 

land rights according to the provisions of 

the Basic Agrarian Law based on the 

granting of rights from the State after the 

land is released by the customary law 

community or by its citizens following the 

provisions and procedures of customary 

law applicable.
6
 

According to Maria S.W. 

Sumardjono broadly, the map of land 

problems is grouped into 5, namely :  

1) The problem of people's land cultiva-

tion in plantation areas, forestry, 

abandoned housing projects, and oth-

ers.  

2) Problems relating to violations of 

Landerform provisions  

3) Access to land provision for devel-

opment purposes  

4) Civil disputes relating to land issues  

5) Problems relating to the Ulayat rights 

of the Customary Law community.
7
 

                                                 
6
 Boedi Harsono, Hukum Agraria Indonesia Se-

jarah Pembentukan Undang-Undang Pokok Agrar-

ia Isi dan Pelaksanaannya, Edisi Revisi, Djambat-

an, Jakarta, 2003, hlm. 60-65 
7
 

7
 Maria S.W. Sumardjono, Tanah Dalam Per-

spektif Hak Ekonomi Sosial Dan Budaya, Kompas, 

Jakarta, 2008, hlm. 28 

Land cases that often occur when 

viewed from the conflict of interest of the 

parties in land disputes include: 

1. People are dealing with bureaucracy, 

2. People are dealing with state compa-

nies, 

3. People are dealing with private com-

panies, 

4. Conflict between people. 

Thus, we can see that the existence of 

ulayat rights should still be recog-

nized by the State because there are 

still many indigenous peoples who 

adhere to these ulayat rights. Set 

aside for the sake of various inter-

ests. 

Such conflicts are the cause of the 

unease of the customary law community 

over the customary rights they use be-

cause certain parties may be able to take 

over the rights and will be detrimental to 

the indigenous peoples who still adhere to 

the customary rights. 

Problems  

Based on the background of the 

problem above, the problem is formulated 

as follows: 

1. How is the protection of the rights of 

indigenous peoples to customary land 

and the environment? 

2. What are the obstacles or obstacles in 

the legal protection of customary land 

in Central Sulawesi? 
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LEGAL RESEARCH METHOD 

Research Method 

Method is a procedure or way of 

knowing something that has systematic 

steps.
8
 The steps that researchers take are 

as follows; Researchers used the follow-

ing research methods :
9
  

1. Approach Method  

Normative Juridical Approach, which 

is a study that focuses on the study of 

positive law, which is the legal basis 

for the existence of research objects, 

as well as data collection carried out 

by collecting, researching, and re-

viewing various library materials 

(secondary data) both in the form of 

primary and secondary legal materi-

als. And tertiary.
10

  

2. Research Specification 

The specification of this research is 

descriptive-analytical, namely analyz-

ing the research object, by explaining 

the situation and problems to obtain 

an overview of the situation and the 

existence of the research object, by 

exposing the data obtained as they 

                                                 
8
 Bambang Sunggono, Metode Penelitian Hukum, 

PT.Rajagrafindo Persada,Jakarta, 2003, hlm. 46.   
9
 Abdullah Sulaiman,2008.Metode Penulisan Ilmu 

Hukum,(Pascasarjana Universitas Islam Jakar-

ta,cetakan kedua,Jakarta .h 2 
10

 Soerjono Soekanto dan Sri Mamudji,Penelitian 

Hukum Normatif, RajaGrafindo Persada, Jakarta, 

1995, hlm. 13 

are, which is then analyzed which 

produces several conclusions.
11

 

Research Stages/Material  

 Research Stages are a series of ac-

tivities in research that are described in 

detail from the preparation stage, research 

stage, and the stage of preparing or mak-

ing scientific papers.
12

 

a. Library research, which is a technique 

of collecting data obtained by using 

secondary data sources, consisting of: 

b. Field Research is research conducted 

to collect, examine, examine, reflect 

on primary data obtained directly in 

the field as supporting secondary da-

ta. 

Data Analysis 

Data analysis can be formulated as a 

systematic and consistent decomposition 

process for specific symptoms.
13

 

 

DISCUSSION 

Legal Protection of the Rights of Indig-

enous Peoples to Communal Lands and 

the Environment. 

Recognition of customary law 

communities and customary rights in the 

form of regional regulations shows that 

the government, both central and regional, 

                                                 
11

 1986.Pengantar Penelitian Hukum.Universitas 

Indonesia, UI Press.Jakarta. h.9-10  
12

 Fakultas Hukum UNPAS, Panduan Penyusunan 

Penulisan Hukum (Tugas Akhir), Universitas 

Pasundan, Bandung, 2015, hlm. 16 
13

 Soerjono Soekanto, Kesadaran Hukum dan 

Kepatuhan Hukum, Rajawali, Jakarta, 1982. 

hlm.37 
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has recognized, declared legal/authentic or 

declared customary law communities enti-

tled to customary rights over land and 

natural resources owned, obliges the gov-

ernment to protect these rights from 

threats/interference from other parties, 

including by the government. The aim is 

to obtain certainty in legal guarantees and 

avoid overlapping interests (con-

flicts/disputes) so that chaos that origi-

nates from conflicts of interest can be 

avoided. Regional policies (Regional 

Regulations) that recognize customary 

rights over lands of customary law com-

munities will undoubtedly lead to legal 

protection of their existence and imple-

mentation. The situation of not recogniz-

ing and providing legal protection for cus-

tomary law communities and their cus-

tomary rights to land and other natural 

resources is a potential conflict. It can 

even become a threat to disintegration 

within the Unitary State of the Republic of 

Indonesia. 

Indigenous people's rights are rights 

mainly related to their way of life and the 

protection of their land ownership. The 

modern State and its economic system of-

ten threaten the collective rights of indig-

enous peoples to land. Therefore, human 

rights guarantee protection from the arbi-

trariness of the State to seize indigenous 

communities or lands. This protection is 

given because it is considered a minority 

interest with no power against the majori-

ty.14 

Indigenous people's rights are not 

considered absolute because the rights 

granted must still pay attention to the bal-

ance between group rights and individual 

rights.15  

The position of indigenous peoples 

within the Republic of Indonesia has been 

formulated in laws and regulations. The 

Indonesian constitution in the 1945 Con-

stitution states that the State recognizes 

and respects customary law community 

units and their traditional rights as long as 

they are still alive and following the de-

velopment and principles of the Unitary 

State of the Republic of Indonesia, which 

are regulated by law.16 In addition, it is 

also regulated in Article 28 I paragraph 

(3), which states that "Cultural identity 

and rights of traditional communities are 

respected in line with the development of 

times and civilizations." 

Basuki Raharja, A.Ptnh., M.Humt 

“The District Land Office. Parigi Mou-

                                                 
14

 Saraswati L.G., (et al), Hak Asasi Manusia Te-

ori, Hukum, Kasus, Filsafat UI Press, Depok, 

2006, him. 169. 
15

 Ibid, hlm, 170. 
16

 UUD 1945 Pasal 18B ayat (2), 



Tadulako Law Review  | Vol. 6 Issue 2, December 2021 

 
 

□ 231 
 

tong.17 also conveyed that it was related 

to customary land or ulayat land in the 

province of Central Sulawesi since the 

issuance of the Sulawesi Governor's De-

cree in 1997. So at that time, the existence 

of customary land did not exist because, in 

Central Sulawesi, it was only autonomous 

land.  

With the issuance of Law Number 

32 of 2004, local governments, namely 

regencies/cities, in carrying out the broad-

est possible autonomy with authority re-

lated to services in the land sector, provide 

very open opportunities for legal recogni-

tion and protection of customary rights 

over the land of legal communities. This 

law was followed up with Government 

Regulation Number 38 of 2007 concern-

ing the Division of Government Affairs 

between the Government, Provincial Gov-

ernment, and Regency/City Regional 

Governments. "Explained Mr. Andi 

Muhlis, SH. (Experts from Sigi Regen-

cy).18 

Appendix to Government Regula-

tion Number 38 of 2007 stipulates that the 

tasks of district/city governments in de-

termining ulayat land are through the es-

tablishment of a research committee, re-

search and compilation of research results, 

                                                 
17

 Interview on 3 and 4 July 2021 (at Parigi 

Moutong) 
18

 Interview on July 27, 2021( at Sidondo ) 

conducting public hearings in the context 

of stipulating ulayat land, proposing to 

draft regional regulations on stipulating 

ulayat land and handling of ulayat land 

issues through deliberation and consensus. 

Based on this authority, and following the 

provisions previously stated, it is proper 

for the State to respect, recognize and pro-

tect the ulayat rights of indigenous and 

tribal peoples without neglecting higher 

national interests. Existing laws and regu-

lations must be used as the basis and 

guidelines for regions to recognize and 

protect ulayat rights in their regions. 

 

Challenges in Legal Protection of 

Communal Lands in Central Sulawesi. 

 

Ulayat rights are historical rights 

owned by ethnic groups scattered 

throughout Indonesia which contain the 

value of local wisdom in regulating the 

control, use, utilization, supply, and 

maintenance of agricultural resources. 

Widi Lestari, S.Sos, Head of the 

Land Dispute Section of the National 

Land Agency, Donggala Regency, said, 

"In reality, the current situation does not 

make the lives of indigenous peoples bet-

ter, in fact, the situation is even more wor-

rying, but based on the provisions of the 

State Minister of Agrarian Affairs/Head of 

the National Land Agency Number 5 of 
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1999 in Article 4 paragraphs (1) and (2) 

states that individuals and legal entities 

can control customary land.
19

 

The structure of society is primarily 

determined by the existence of customs 

and the demographics of a region. Then 

viewed from the customary land tenure 

rights, the community firmly adheres to 

their customary rules, namely placing cer-

tain land areas in the village as customary 

land belonging to the village. All people 

in Namo Village cannot own land person-

ally but can use it for common interests 

according to their needs without being ex-

cessive. The land in the Namo community 

is divided into three uses, namely as agri-

cultural land, as settlements, and as pro-

tected forest. The protection of Indigenous 

Peoples has been regulated in many laws 

and regulations; it is just that the imple-

mentation of law enforcement is still not 

running effectively, including for people 

in the Kulawi District Area according to 

Mr. Ansar (Secretary of Namo Village, 

Kulawi District.)
20

 

Article 3 of the Basic Agrarian Law 

states that there is recognition of the exist-

ence of customary rights of customary law 

communities as long as in reality they still 

exist, meaning that if they do not exist, 

                                                 
19

 Interview on 6  August 2021( at Donggala ) 
20

 Interview on August 9, 2021 

then these customary rights can no longer 

be recognized, cannot be revived and new 

customary rights cannot be created. The 

regulation of Ulayat rights is left to the 

Customary Law community.
21

 

One of the factors constraining the 

implementation of these regulations is 

economic factors and the lack of coordina-

tion between the community and law en-

forcement officials. Dispute resolution in 

the community in the village is mainly 

carried out utilizing deliberation and con-

sensus, which is resolved by involving 

traditional leaders as mediators because 

traditional leaders are recognized as just 

and authoritative leaders, charismatic spir-

itual leaders, and leaders in the communi-

ty, mainly in the Kulawi sub-district, ex-

plained. Mr. Niken (Secretary of Marena 

Village)
22

 

"When discussing customary law 

communities, there are 3 main problems, 

namely agrarian conflicts, recognition of 

indigenous peoples by the State and pro-

tection for human rights defenders" Sec-

tion Head of the National Land Agency of 

Tojo Una-Una Regency This was con-

veyed when he was a resource person in 

an interview at the Agency's office. Na-

tional Land Affairs, Tojo Una Regen-

                                                 
21

 Urip Santoso,  op.cit, hlm 83 
22

Interview on August 19, 2021 
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cy
23

That agricultural problem is not new 

but has occurred since the colonial era; 

many indigenous peoples have become 

the subject of human rights violations. 

Most of them are related to agrarian con-

flicts. Land certification does not solve the 

main problem but only partially solves it 

by giving power to specific groups. Even 

so, for indigenous peoples, it is felt that 

they have not received their rights ade-

quately. So this is important in the context 

of indigenous peoples," he stressed. 

Mr. Rahab conveyed the same 

thing.
24

, Head of the Land Dispute Sec-

tion of the Palu City National Land Agen-

cy. regulation; the structure of the cus-

tomary law community itself; and the area 

occupied by a particular communal.” 

From the previous description, the 

factors that become obstacles in the pro-

tection of the customary rights of indige-

nous peoples in the province of Central 

Sulawesi are; 

Constraints in terms of Legal Sub-

stance (Legal Substance) 

a. The Position of Customary Law in 

Indonesian Agrarian Law 

b.Recognition of Customary Rights in 

Legislation 

                                                 
23

 Interview on June 3, 2021. 
24

 Interview on August 2, 2021 

c. Analysis of Obstacles in terms of 

Legal Substance in the Protection of 

Customary Rights. 

Regional regulations governing the 

protection of ulayat rights in Central Su-

lawesi Province are not yet available as 

mandated by the Minister of Agrarian 

Regulation/Head of the National Land 

Agency Number 5 of 1999 and the deter-

mination of indigenous peoples following 

the mandate of the Minister of Home Af-

fairs Regulation Number 52 of 2014. So 

there is no guarantee of legal protection. 

Fully both preventively (preventive ac-

tion) and repressive (countermeasures) as 

long as a regional regulation on ulayat 

rights has not been issued. 

Obstacles in terms of Legal Struc-

ture (Legal Structure) 

a. Authorized Institutions/Agencies in 

Recognition and Protection of Indige-

nous Peoples' Ulayat Rights 

b.Mechanism of Issuance of Regional 

Legal Products (Regional Regula-

tions) Recognition and Protection of 

Ulayat Rights 

c. Analysis of Constraints in terms of 

Legal Structure in the Protection of 

Indigenous Peoples' Ulayat Rights 

The Central Sulawesi Regional 

Government has not carried out research 

and determination of customary rights as 
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mandated by the Minister of Agrarian 

Regulation/Head of the National Land 

Agency Number 5 of 1999 nor the identi-

fication of Indigenous Peoples as mandat-

ed by the Minister of Home Affairs Regu-

lation Number 52 of 2014 concerning 

Guidelines for Recognition and Protection 

of Indigenous Peoples. 

Constraints in terms of Legal Cul-

ture (Legal Culture) 

a. Indigenous Peoples as the Main Ele-

ment of Recognition and Protection of 

Ulayat Rights 

b.Relationship between individual rights 

and customary rights in customary law 

c. Analysis of Obstacles in terms of Legal 

Culture in the Protection of Ulayat 

Rights 

Population growth resulting in the 

increased shift of rice fields into residenc-

es resulted in a reduced need for irrigation 

because rice fields typically irrigated by 

irrigation were reduced or even disap-

peared. 

There is a relationship be-

tween individual rights and cus-

tomary rights in customary land 

law, as revealed by Ter Haar that 

the relationship between partner-

ship rights (ulayat rights) and indi-

vidual rights is like a balloon theo-

ry. The greater the right of fellow-

ship (ulayat rights), the smaller the 

individual rights and vice versa.
25

 

CONCLUSION  

1. In the context of regional autonomy, 

the Regional Government of Sulawesi 

Province is trying. It has the will to 

make a policy in the form of a Re-

gional Regulation that provides ex-

plicitly legal recognition and protec-

tion of ulayat rights over the lands of 

local customary law communities. 

This implies a guarantee of protection 

and legal certainty in the context of 

the utilization and management of 

customary rights over land by indige-

nous peoples. So far, efforts have 

been made by the Central Sulawesi 

Provincial Government and the issu-

ance of Regional Regulations that 

specifically focus on strengthening 

existing customary institutions. 

2. Obstacles in the protection of cus-

tomary rights in the province of Cen-

tral Sulawesi, which is in the protec-

tion of customary rights are obstacles 

in terms of Legal Substance, legal 

Structure, and Legal Culture, namely: 

Constraints in terms of legal sub-

stance are the absence of Regional 

                                                 
25

 Ter Haar, Asas-Asas dan Susunan 

Hukum Adat, (Jakarta:Pradnya 
Paramita,1994) hlm 50-58  
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Regulations that regulate the protec-

tion of customary rights in Central 

Sulawesi Province; The obstacle in 

terms of Legal Structure is that the 

identification of indigenous peoples 

and customary rights in Central Su-

lawesi Province has not yet been car-

ried out; Constraints in terms of Legal 

Culture are the strengthening of indi-

vidual rights of indigenous peoples, 

thereby weakening ulayat rights in 

Central Sulawesi Province.  

Suggestion 

In the context of regional autonomy, 

through the authority possessed by the re-

gional government, something urgent to 

be done by the Regional Government of 

Central Sulawesi Province is the executive 

and the legislature (Regional People's 

Representative Council) to immediately 

formulate and form regional regulations 

that specifically provide recognition and 

protection. Law or the existence of legal 

certainty regarding customary rights over 

lands of indigenous peoples. 

Legislation relating to customary 

rights must review the meaning of cus-

tomary rights, which still exist so that the 

regulation of recognition and protection of 

customary rights accommodates the inter-

ests of indigenous peoples. 
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