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Abstract 

Married couples who do mixed marriages often did not pay attention to the legal 

consequences of such act, especially to joint property. In order to protect themselves 

personally and so that in the future the legal consequences of a legal act can be ac-

counted for by each party so that it does not involve their assets, the couple who is in a 

mixed marriage should make a marriage agreement. The Marriage Agreement prior to 

the Constitutional Court Decision Number 69/PUU-XIII/2015, in accordance with Arti-

cle 29 paragraph (1) of the Marriage Law can only be made at or before the marriage 

takes place. The author conducted a research on the case with a normative juridical 

research type and the nature of the research was descriptive-analytic. Based on the re-

sults of the study, the author concludes that the legal implications of the cancellation of 

the Marriage Agreement cause as from the beginning there was never an agreement. 

Therefore, in such mixed marriages, there are joint assets that must be divided between 

husband and wife after the marriage ends due to divorce, namely 50% (fifty percent) or 

half of the joint property, respectively. 

 

Keywords: Joint Property; Marriage Agreement; Mixed Marriage 

 

INTRODUCTION 

Marriage agreement should be made 

before the marriage takes place. This is 

because prior to the Constitutional Court 

Decision Number 69/PUU-XIII/2015, in 

accordance with Article 29 paragraph (1) 

of Law Number 1 of 1974 concerning 

Marriage (hereinafter referred to as the 

"Marriage Law"): "At or before the mar-

riage takes place, both parties with mutual 

consent can enter into a written agreement 

ratified by the marriage registrar, after 

which the contents also apply to third par-

ties as long as the third party is in-

volved"
1
. So that the Marriage Agreement 

made after the marriage is carried out be-

fore the ratification of the Constitutional 

Court Decision, the Marriage Agreement 
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is invalid and not in accordance with the 

provisions of the Marriage Law. 

Marriage agreements are now start-

ing to become common for prospective 

husband and wife couples who will marry 

or by married couples. The community no 

longer hesitates to make a Marriage 

Agreement in order to protect themselves 

and their assets and to reduce the occur-

rence of disputes between certain parties, 

and also to prevent the transfer of property 

rights between husband and wife which is 

not allowed by law, so that in the future 

each party can be held accountable for the 

legal consequences of a legal act that it 

does so that it does not involve the assets 

obtained by each party. 

Marriage agreements are also be-

coming common for married couples who 

have mixed marriages. This is because 

Indonesian citizens (hereinafter referred to 

as "WNI") who are married to a foreign 

citizen (hereinafter referred to as 

"WNA"), after marriage, are not allowed 

to have land rights in the form of property 

rights as stated in Article 21 paragraph (3) 

Law Number 5 of 1960 concerning Basic 

Regulations on Agrarian Principles (here-

inafter referred to as “Agrarian Law”): 

“Foreigners who after this Law comes into 

force obtain property rights due to inher-

itance without a will or mixing of assets 

due to marriage, as well as Indonesian cit-

izens who have property rights and after 

the enactment of this Law loses their citi-

zenship, are obliged to relinquish that 

right within a period of one year. since the 

acquisition of the right or the loss of citi-

zenship. If after that period of time the 

property rights are released, then the 

rights are nullified by law and the land 

falls to the State, provided that the rights 

of other parties that burden it continue. 

Based on the provisions of Article 

35 paragraph (1) of the Marriage Law 

which: "Wealth acquired during marriage 

becomes joint property". This means that 

if there is a mixture of assets obtained af-

ter the marriage, both parties will become 

the owners of the joint property.  

Article 21 paragraph (3) of the 

Agrarian Law above is related to Article 

35 Paragraph (1) of the Marriage Law, 

where marriage causes the mixing of as-

sets between husband and wife. Therefore, 

an Indonesian citizen who marries a for-

eigner, after marrying a foreigner, can no 

longer obtain property rights, because it 

will become part of the joint property he 

owns so that if he still wants to have own-

ership rights to the land after marrying a 

foreigner, he must first make a marriage 

agreement to separate assets which can be 
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called a Marriage Agreement outside the 

Property Guild. 

Marriage agreements can be made 

before, during, or during the marriage 

bond. This is as regulated in Article 29 

paragraph (1) of the Marriage Law jo. 

Constitutional Court Decision Number 

69/PUU-XIII/2015 jo. Circular from the 

Director General of Population and Civil 

Registry dated 19 May 2017 Number: 

472.2/5876/DUKCAPIL.  

Couples who have mixed marriages 

often have their marriages outside Indone-

sia. Regarding marriage outside Indonesia, 

it is regulated in Article 56 of the Mar-

riage Law and Article 37 of the Law of 

the Republic of Indonesia Number 23 of 

2006 concerning Population Administra-

tion (hereinafter referred to as "Adminis-

trative Law"). 

Article 56 of the Marriage Law 

states:  

(1) A marriage that takes place 

outside Indonesia between 

two Indonesian citizens or an 

Indonesian citizen and a for-

eign national is valid if it is 

carried out according to the 

law in force in the country 

where the marriage is being 

held and for Indonesian citi-

zens it does not violate the 

provisions of this Law. 

(2) Within 1 (one) year after the 

husband and wife return to 

the territory of Indonesia, 

their marriage certificate 

must be registered at the 

Marriage Registration Office 

of their domicile". 

Furthermore, Article 37 of the Ad-

minduk Law stipulates that: 

(1) Marriages conducted outside 

the territory of Indonesia 

must be registered with the 

competent authority in the 

local country and reported to 

the Representative of the 

Republic of Indonesia; 

(2) If the local state as referred 

to in paragraph (1) does not 

maintain marriage registra-

tion for foreigners, the mar-

riage registration is carried 

out at the local Representa-

tive of the Republic of Indo-

nesia; 

(3) The representative of the 

Republic of Indonesia as re-

ferred to in paragraph (2) 

shall record the marriage 

event in the Marriage Certif-

icate Register and issue a 
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Marriage Certificate Quota-

tion; 

(4) The registration of the mar-

riage as referred to in para-

graphs (1) and (2) shall be 

reported by the person con-

cerned to the Implementing 

Agency at his place of resi-

dence no later than 30 (thir-

ty) days after the person con-

cerned returns to Indonesia". 

 

Marriage is also called marriage 

which comes from the word marriage 

which means 'aqad or contract. In Indone-

sia, it is called a marriage contract (mar-

riage agreement) or marriage. As an 

agreement or contract, the parties related 

to the agreement or contract promise to 

build a happy household and birth by giv-

ing birth to children and grandchildren 

after them.
1
 

 A marriage that begins with mutual 

love and affection between both husband 

and wife will always be expected to run 

well, eternally and eternally based on God 

Almighty. This is also in accordance with 

the purpose of marriage itself based on the 

Marriage Law, that: Marriage is an inner 

and outer bond between a man and a 

woman as husband and wife with the aim 

                                                 
1 Rifyal Ka’bah, “Permasalahan Perkawinan”, Varia 

Peradilan Tahun XXI/No. 243, (Febuari, 2006), hlm. 13. 

of forming a happy and eternal family 

(household) based on principles governed 

by God Almighty.
2
 

Article 1 of the Marriage Law de-

fines marriage as an inner and outer bond 

between a man and a woman as husband 

and wife with the aim of forming a happy 

and eternal family (household) based on 

God Almighty.
3
 

Based on this understanding, there 

are 5 (five) elements in marriage, namely:  

a. Inner and outer bond 

b. Between a man and a woman 

c. As husband and wife  

d. Creating a happy and eternal 

family (household) 

e. Based on the faith in God Al-

mighty 

The Marriage Law is the legal um-

brella for all regulations regarding mar-

riage in Indonesia. Prior to the existence 

of the Marriage Law, concerning Mar-

riage, it was regulated, among others: 

1) The Civil Code (hereinafter 

referred to as “KUHPer”), es-

pecially in book I concerning 

people; 

2) Mixed Marriage Regulations 

(Regeling op de Gemengde 

                                                 
2 M.Yahya Harahap, Pembahasan Hukum Perkawinan 

Nasional Berdasarkan Undang- undang Nomor 1 Tahun 

1974, Peraturan Pemerintah Nomor 9 Tahun 1974, Cet.I 

(Medan,.Zahir Trading Co, 1975), hlm.1. 
3 Indonesia, Undang-Undang Perkawinan, No. 1 Tahun 

1974, Ps. 1. 
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Huwelijken Reglement 

Staatsblad 1898 Number 158); 

3) The Indonesian Christian Mar-

riage Ordinance or HOCI 

(Huwelijk Ordonantie Chris-

ten Indonesiers, Staatblad 

1993 Number 74) which regu-

lates marriage for Christians. 

After the enactment of the Marriage 

Law, Article 66 of the Marriage Law 

states: 

For marriage and everything relat-

ed to marriage based on this Law, 

with the enactment of this Law the 

provisions stipulated in the Civil 

Code (Burgerlijk Wetboek), Chris-

tian Marriage Ordinance (Huw-

elijke Ordonantic Christen Indone-

siers, S. 1993 No. 74), Mixed Mar-

riage Regulations (Regeling op de 

Gemengde Huwelijke Reglement 

S. 1898 No. 158), and other regu-

lations governing marriage to the 

extent that it has been regulated in 

the Law. This law is declared inva-

lid. 

 

In the Marriage Law, there are two 

types of marriage conditions, 

namely:
4
 

 

a. Material requirements, material 

requirements are conditions at-

tached to the parties who enter 

into a marriage (also referred to 

as subjective conditions), which 

can be categorized into general 

material conditions and special 

material requirements.  

1) General Material Require-

ments, among others:  

a) There is the approval of 

the two prospective 

brides (Article 6 para-

graph 1);  

b) Permission from both 

parents or guardians for 

the prospective bride 

and groom who is not 

yet 21 years old (Article 

6 paragraph 2); 

c) The age of the prospec-

tive groom is 19 years 

old and the prospective 

bride is 16 years old, un-

less there is a dispensa-

                                                 
4 Wahyono Darmabrata dan Surini Ahlan Sjarif, Hukum 

Perkawinan dan Keluarga di Indonesia, (Jakarta: Badan 

Penerbit FHUI, 2015), hlm 25. 
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tion from the court (Ar-

ticle 7); 

2) Special Material Require-

ments, which means the con-

ditions regarding a person's 

self that must be met in order 

to be able to enter into a mar-

riage, but only apply to cer-

tain marriages, the special 

material requirements consist 

of: 

a) Marriage permit, which 

is regulated in Article 6 

of the Marriage Law. 

b) Certain prohibitions for 

marriage, as stated in 

Article 8 of the Marriage 

Law. 

b. Formal requirements, namely 

requirements related to proce-

dures or procedures for carry-

ing out marriages according to 

religion and law (also called 

objective requirements), for-

mal requirements consist of: 

1) Notification of marriage. 

2) Publication of marriage.  

3) Prospective husband and 

wife must show a birth 

certificate 

4) Deed containing permis-

sion to enter into marriage 

from those who must give 

permission or deed con-

taining a decision from 

the court. 

5) If the marriage is for the 

second time, it must show 

a divorce certificate, a 

death certificate or in this 

case show a power of at-

torney certified by the 

marriage registrar. 

6) Evidence that the mar-

riage announcement has 

taken place without pre-

vention. 

7) Dispensation for mar-

riage, in case dispensation 

is required. 

 

According to Article 57 of the Mar-

riage Law "What is meant by mixed mar-

riage in this Law is marriage between two 

people who in Indonesia are subject to 

different laws, due to differences in citi-

zenship and one of the parties is an Indo-

nesian citizen."
5
 

Mixed Marriage According to Law 

no. 1 of 1974 concerning Marriage Article 

2 paragraph (1) of the Marriage Law 

states: "Marriage is legal if it is carried out 

according to the laws of each religion and 

                                                 
5 Indonesia, Undang-Undang Perkawinan, Ps. 57. 
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belief". The article stipulates that the state 

recognizes a marriage if the law of their 

religion and belief recognizes it. This is an 

embodiment of the Pancasila philosophy 

by emphasizing the validity of marriage in 

terms of Law (State Law) and Religious 

Law. Whereas in the GHR and the Civil 

Code, marriage is only seen from the as-

pect of civil law.
6
 

Article 56 paragraph (1) of the 

Marriage Law stipulates that marriages 

held outside Indonesia between two Indo-

nesian citizens or Indonesian citizens and 

foreigners are valid if they are carried out 

according to the law in force in the coun-

try where the marriage is taking place and 

for Indonesian citizens it does not violate 

the provisions of this Law, namely: Mar-

riage Law. So it can be said that in Law 

Number 1 of 1974, mixed marriages are 

marriages carried out by Indonesian citi-

zens with foreigners in the absence of dif-

ferences in religion or belief between the 

prospective husband and wife. 

Referring to the contents of Article 

2 paragraph (2) and Article 56 paragraph 

(2) of the Marriage Law, marriages car-

ried out outside the territory of Indonesia 

must be registered at the competent au-

thority in the local country and reported to 

the representative of the Republic of In-

                                                 
6 Sudargo Gautama, Segi-segi Hukum Peraturan 

Perkawinan Campuran, hlm. 286. 

donesia in the country where the marriage 

takes place. If the local country does not 

organize marriages for foreigners, the reg-

istration is carried out at the local Indone-

sian Embassy (KBRI) which then records 

the marriage event in the Marriage Certif-

icate register book and issues a Marriage 

Certificate. A husband and wife must reg-

ister a marriage that has been carried out 

abroad to the local Civil Registry Office 

no later than 30 (thirty) days after the per-

son concerned returns to Indonesia as de-

scribed in Article 37 paragraph (4) of the 

Adminduk Law, namely:
7
 "The marriage 

registration as referred to in paragraph (1) 

and paragraph (2) is reported by the per-

son concerned to the Implementing Agen-

cy at his place of residence no later than 

30 (thirty) days after the person concerned 

returns to Indonesia." 

Prior to the provisions of Article 

37 paragraph (4) of the Administrative 

Law, the obligation to register marriages 

was regulated in Article 56 paragraph (2) 

of the Marriage Law: "Within 1 (one) year 

after the husband and wife return to the 

territory of Indonesia, their marriage cer-

                                                 
7 Indonesia, Undang-Undang Administrasi 

Kependudukan Nomor 23 Tahun 2006 sebagaimana 

telah diubah dengan Undang-Undang Nomor 24 tahun 

2013 tentang Perubahan atas Undang-Undang Nomor 

23 Tahun 2006 tentang Administrasi Kependudukan, Ps. 

37. 
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tificate must be registered in their domi-

cile Marriage Registry."
8
 

 

Distribution of Joint Assets Before and 

After the Marriage Agreement 

The Marriage Agreement as stated 

in the Civil Code as well as in the Mar-

riage Law is an agreement regarding the 

property of husband and wife during their 

marriage, which deviates from the princi-

ple or pattern established by the Act. Re-

ferring to Article 29 of the Marriage Law 

before the Constitutional Court Decision 

Number 69/PUU-XIII/2015, which states:  

(1) At the time or before the marriage 

takes place, both parties with mu-

tual consent may enter into a writ-

ten agreement ratified by the mar-

riage registrar, after which the con-

tents also apply to third parties as 

long as the third party is involved. 

(2) The agreement cannot be ratified if 

it violates the law, religion and 

sense of decency.  

(3) The agreement takes effect from 

the moment the marriage is legal-

ized 

(4) The agreement takes effect from 

the moment the marriage is legal-

ized 

                                                 
8 Indonesia, Undang-Undang Perkawinan, No. 1 Tahun 

1974, Ps. 56 ayat (2). 

 

In addition, according to Article 73 

of Presidential Regulation Number 25 of 

2008 concerning Requirements and Pro-

cedures for Population Registration and 

Civil Registration, marriage agreements 

must also be reported to the Population 

and Civil Registry Office in Indonesia 

within 1 (one) year. This marriage agree-

ment must be made with a notarial deed, 

besides that it can be made with a written 

agreement that is legalized by the Mar-

riage Registrar, before the marriage takes 

place and comes into force since the mar-

riage is legalized.  

After the ratification of the Constitu-

tional Court Decision 69/PUU-XIII/2015 

the impact of the changes in the provi-

sions in Article 29 paragraphs (1), (3), and 

(4) of the Marriage Law, became as fol-

lows: 

(1) At the time, prior to holding 

or during the marriage bond, 

both parties with mutual 

consent may submit a written 

agreement which is legalized 

by the marriage registrar or 

notary, after which the con-

tents also apply to third par-

ties as long as the third party 

is involved. The agreement 

comes into force from the 



Tadulako Law Review  | Vol. 7 Issue 1, June 2022 

 
 

□ 54 
 

moment the marriage is le-

galized, unless otherwise 

specified in the Marriage 

Agreement. 

(2) As long as the marriage takes 

place, the marriage agree-

ment can be regarding mari-

tal property or other agree-

ments that cannot be 

changed or revoked, unless 

from both parties there is an 

agreement to change or re-

voke, and the change or rev-

ocation does not harm a third 

party.  

 

The impact of the Constitutional 

Court's Decision therefore changes the 

norms for making a Marriage Agreement 

a Marriage Agreement with respect to 

when a Marriage Agreement is made, 

namely: 

1. By allowing the making of a Marriage 

Agreement at the time, before it takes 

place, or during the marriage bond, it 

means that a marriage agreement can 

be made at any time, namely before 

marriage according to the law of each 

religion and belief, before the regis-

tration of the marriage by the Mar-

riage Registrar or during the mar-

riage. 

2. The marriage agreement is valid from 

the time the marriage takes place, un-

less otherwise specified in the mar-

riage agreement. The validity of the 

marriage agreement since the mar-

riage agreement was made throughout 

the marriage period will not affect the 

marital property that has occurred be-

fore the marriage agreement is made. 

3. As long as the marriage takes place 

with the approval of both parties 

(husband and wife) it is allowed to 

change or revoke the marriage agree-

ment which can affect marital proper-

ty or other agreements, as long as the 

changes and revocations do not harm 

third parties. 

The Marriage Agreement must be 

registered and ratified. Prior to the Consti-

tutional Court Decision Number 69/PUU-

XIII/2015, the ratification of the Marriage 

Agreement was carried out at the time of 

registration of the marriage. If it is not 

recorded at that time, it cannot be validat-

ed. Late ratification of the Marriage 

Agreement can be done by requesting a 

District Court determination for those who 

are not Muslim, while for Moslems they 

can request a Religious Court stipulation, 

so that the marriage registrar can ratify the 

Marriage Agreement which is late to be 

ratified. 
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After the Constitutional Court Deci-

sion Number 69/PUU-XIII/2015, the rati-

fication of the Marriage Agreement can be 

done at any time, not necessarily at the 

time of registration of the marriage. 

In connection with whether or not 

the marriage agreement has been recorded 

by the marriage registrar, the marriage 

agreement does not apply to third parties 

but only applies to the parties who make 

it, namely only between the husband and 

wife, in accordance with the principle of 

Pacta sund servanda. This is as stated in 

the Supreme Court Decision Number 585 

k/ Pdt/ 2012: "The recording of marriage 

agreements with marriage registrar em-

ployees is only related to administrative 

matters and proof of the existence of a 

marriage agreement for third parties, 

while for both parties the principle of Pac-

ta sund Servanda applies." 

The entry into force of the Marriage 

Agreement since the Marriage Agreement 

made throughout the marriage period will 

not affect the marital property that has oc-

curred before the marriage agreement is 

made. 

As long as the marriage takes place 

with the consent of both parties (husband 

and wife) it is allowed to change or revoke 

the marriage agreement regarding marital 

property or other agreements, as long as 

the changes and revocations do not harm 

third parties. 

When a marriage agreement is made 

after the marriage without determining its 

validity, the legal consequences of the 

agreement come into force from the time 

the marriage takes place, which is fol-

lowed by the status of the Joint Assets be-

ing separated if both parties wished to in 

the agreement, without having to obtain a 

court ruling regarding the separation of 

assets. Because the content of the agree-

ment made by the parties is an agreement 

on the separation of assets which in the 

principle of freedom of contract, the par-

ties are given the freedom to determine 

the content of the content, if in this case 

the parties have determined that the assets 

that previously had the status of Joint As-

sets became the property of each party, 

then it can be legally justified, so that 

even such assets obtained by husband and 

wife during the marriage take place either 

before or after the marriage agreement is 

made into the property of each husband 

and wife. 

Basically, the Marriage Agreement 

cannot be changed or revoked unilaterally 

during the marriage period or during the 

marriage. However, the Marriage Agree-

ment can be changed or revoked on the 

basis of the mutual desire of the parties, 
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namely the husband and wife together. 

Thus, unilateral changes to the Marriage 

Agreement are not allowed, but it is pos-

sible to change bilaterally. This is in ac-

cordance with the provisions of Article 29 

paragraph (4) of the Marriage Law which 

states: "As long as the marriage lasts the 

agreement cannot be changed, unless from 

both parties there is an agreement to 

change and the change does not harm a 

third party." 

As with the Agreement in general, 

there are several reasons to cancel the 

Marriage Agreement. The reasons can be 

grouped into 5 (five) categories, includ-

ing: 

a. Non-fulfillment of the require-

ments stipulated by law for the 

type of formal agreement, which 

results in the agreement being null 

and void; 

b. Non-fulfillment of the legal condi-

tions of the agreement, which re-

sults in: 

Agreement null and void 

If the agreement is null and 

void, it means that from the 

beginning an agreement has 

never been born, and thus 

there has never been an en-

gagement. The following are 

reasons that cause an agree-

ment to be null and void: 

a) Canceled by law because 

the formal requirements 

are not met; 

b) Canceled by law because 

the objective conditions 

for the validity of the 

agreement are not ful-

filled; 

c) Canceled by law because 

it was made by a person 

who is not authorized to 

carry out legal actions; 

d) Canceled by law because 

there are null conditions 

that are met. 

1) Agreements that can be can-

celed;  

The agreement can be can-

celed if the agreement does 

not meet the subjective ele-

ment for the validity of an 

agreement as stipulated in Ar-

ticle 1320 of the Civil Code, 

namely: 

The agreement of the parties, 

and the ability of the parties to 

take legal actions. Article 

1330 of the Civil Code states 

that “Incompetent to make 

agreements are: (1) minors; 
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(2) those who are put under 

custody.” 

c. Fulfillment of the void conditions 

in the type of conditional agree-

ment; 

d. Cancellation by a third party on the 

basis of actio pauliana; 

e. Cancellation by a specially author-

ized party. 

With the cancellation of the Mar-

riage Agreement, the Marriage Agreement 

is null and void, meaning that it is consid-

ered from the start that an agreement has 

never been born, so that there has never 

been an engagement, so that a union of 

marital property is created between hus-

band and wife from the Mixed Marriage, 

while the inherited property will remain 

under the control of each party who 

brought it into the marriage.  

In accordance with the provisions of 

Article 35 Paragraph (1) of the Marriage 

Law that property acquired during the 

marriage becomes Joint Assets, then with 

the cancellation of the Marriage Agree-

ment all property acquired during the mar-

riage is Joint Assets. So that each party is 

entitled to half a share or 50% (fifty per-

cent) of the Joint Assets. 

 In formal juridical terms, it can be 

understood that the definition of Joint As-

sets according to Article 35 Paragraph (1) 

of the Marriage Law is husband and wife's 

property obtained during marriage. It is 

not determined who gets the property, as 

long as the property is obtained during the 

marriage, it is a joint property. So that in 

this case the Plaintiff's original Appeal, 

Denis Anthony Michael Keet, still gets his 

share after the divorce, which is half or 

50% (fifty percent) of the Joint Assets. So, 

in this case the author agrees with the con-

sideration and decision of the judge. 

 

Distribution of Joint Assets Due to Di-

vorce 

A marriage that is done legally will 

have legal consequences, including legal 

consequences in the field of Property 

Law. With the Marriage Agreement, it 

will minimize the possibility of conflicts 

regarding assets between husband and 

wife, both those obtained before the mar-

riage and after the marriage takes place. 

The effect of marriage on property 

is clearly regulated by Law Number 1 of 

1974 which is regulated in Articles 35, 36. 

Article 35 provides an explanation of what 

is meant by joint property and inherited 

property. The use of joint property in mar-

riage must be with the consent of the hus-

band and wife where husband and wife 

have full rights to joint property together 
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with a balanced position. As for innate 

property, husband and wife have the full 

right of their own to manage the property. 

This is as regulated in Article 36 of Law 

Number 1 of 1974. In mixed marriages, it 

is recommended to the prospective hus-

band and wife to make a marriage agree-

ment for separation of assets or called a 

marriage agreement outside the property 

partnership before getting married. This is 

intended so that the husband and/or wife 

who are Indonesian citizens can still own 

land in the territory of Indonesia (with the 

status of Hak Milik, Hak Guna Usaha or 

Hak Guna Bangunan) or own shares in a 

company that is established according to 

the law in Indonesia where the shares 

must be owned. Indonesian citizen or In-

donesian legal entity. For mixed marriages 

the consequences are the same as for mar-

riages in general. However, for immova-

ble objects, namely land in the form of 

property rights, cannot be owned by a 

husband or wife who is a foreigner. This 

is in accordance with the provisions of 

Article 21 paragraph (1) of Law Number 5 

of 1960 concerning Basic Regulations on 

Agrarian Principles. 

The main condition for the validity 

of a marriage agreement is the time when 

the marriage agreement is made. 1) Prior 

to the ratification of the Constitutional 

Court Decision Number 69/PUU-

XIII/2015 Prior to the Constitutional 

Court Decision Number 69/PUU-

XIII/2015, the Marriage Agreement was 

regulated in Article 29 of the Marriage 

Law: 

(1) At the time or before the 

marriage takes place, both 

parties with mutual consent 

may enter into a written 

agreement ratified by the 

marriage registrar, after 

which the contents also ap-

ply to third parties as long as 

the third party is involved. 

(2) The agreement cannot be rat-

ified if it violates the bound-

aries of law, religion and 

morality. 

(3) The agreement takes effect 

from the time the marriage 

takes place. 

(4) As long as the marriage lasts, 

the agreement cannot be 

changed, unless from both 

parties there is an agreement 

to change and the change 

does not harm a third party. 

The decision of the Constitutional 

Court Number 69/PUU XIII/2015, amend-
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ing the provisions of Article 29 para-

graphs (1), (3) and (4) of the Marriage 

Law which must be interpreted as follows: 

(1) At the time, prior to holding 

or during the marriage bond, 

both parties with mutual 

consent may submit a written 

agreement which is legalized 

by the marriage registrar or 

notary, after which the con-

tents also apply to third par-

ties as long as the third party 

is involved. 

(2) The agreement takes effect 

from the time the marriage 

takes place, unless otherwise 

specified in the Marriage 

Agreement. 

(3) As long as the marriage takes 

place, the marriage agree-

ment can be regarding mari-

tal property or other agree-

ments that cannot be 

changed or revoked, unless 

from both parties there is an 

agreement to change or re-

voke, and the change or rev-

ocation does not harm a third 

party. 

The impact of the Constitutional 

Court's decision has changed the norms 

for the entry into force of the Marriage 

Agreement with respect to when the Mar-

riage Agreement is made, namely:
9
 

By allowing the making of a Mar-

riage Agreement at the time, before it 

takes place, or while in the marriage bond, 

it means that a marriage agreement can be 

made at any time, namely before marriage 

according to the law of each religion and 

belief, before the registration of the mar-

riage by the Marriage Registrar or during 

the marriage. 

When the marriage agreement takes 

effect, it is since the marriage took place, 

unless otherwise stipulated in the marriage 

agreement. The validity of the marriage 

agreement since the marriage agreement 

was made throughout the marriage period 

will not affect the marital property that 

has occurred before the marriage agree-

ment is made. 

It is permissible as long as the mar-

riage takes place with the approval of both 

parties (husband and wife) to change or 

revoke the marriage agreement which can 

affect marital property or other agree-

ments, as long as the changes and revoca-

tions do not harm third parties. 

When a marriage agreement is made 

after the marriage without determining its 

validity, the legal consequences of the 

                                                 
9 Herlen Budiono, Demikianlah Akta Ini, (PT Citra Adi-

ya Bakti, 2018), hlm. 84. 
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agreement come into force from the time 

the marriage takes place, which is fol-

lowed by the status of the Joint Assets be-

ing separated if both parties wished to in 

the agreement, without having to obtain a 

court ruling regarding the separation of 

assets. Because the content of the agree-

ment made by the parties is an agreement 

on the separation of assets which in the 

principle of freedom of contract, the par-

ties are given the freedom to determine 

the content of the content, if in this case 

the parties have determined that the assets 

that previously had the status of Joint As-

sets became the property of each party, 

then it can be legally justified, so that 

even such assets obtained by husband and 

wife during the marriage take place either 

before or after the marriage agreement is 

made into the property of each husband 

and wife. 

Linguistically, Joint Assets are 2 

(two) words consisting of the words treas-

ure and joint. According to the Big Indo-

nesian Dictionary, "Wealth can mean 

goods (money and so on) that become 

wealth and can mean valuable tangible 

and intangible wealth. Joint assets mean 

assets that are used (used) together.
10

 

                                                 
10 Pusat Pembinaan dan Pengembangan Bahasa Depar-

temen Pendidikan dan Kebudayaan, Kamus Besar Baha-

sa Indonesia, edisi kedua, Jakarta, Balai Pustaka, 1995, 

cet. Ke VII, hlm. 342. 

According to terminology, joint 

property is property that is obtained to-

gether with husband and wife during mar-

riage. In Java, joint property is called 

gono gini, in Sunda it is called guna kaya, 

in Bugis it is called claw, or bali reso, in 

Banjar it is called taboo property, and so 

on.
11

 

 Joint assets are assets acquired as 

long as the marriage lasts from the time 

the marriage takes place until the marriage 

ends due to divorce, death or court deci-

sions.
12

 Although in each area the com-

munity recognizes joint property with dif-

ferent terms, the essence is the same. This 

similarity lies in the property of husband 

and wife which is attributed to joint prop-

erty. 

Regarding joint property, it is regu-

lated in Article 35 paragraph (1) of the 

Marriage Law, which states: "Property 

acquired during marriage becomes joint 

property." In formal juridical terms, the 

definition of joint property according to 

Article 35 paragraph (1) of the Marriage 

Law is the property of a husband and wife 

obtained during marriage. It is not deter-

mined who gets the property, as long as 

                                                 
11Andi Hamzah, Kamus Hukum, (Jakarta, Ghalia, 1986), 

hlm.232.  
12 Wahjono Darmabrata dan Surini Ahlan Syarif, Hukum 

Perkawinan dan Keluarga di Indonesia, (Jakarta: Uni-

versitas Indonesia, 2004), hlm. 96. 
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the property is obtained during the mar-

riage, it is a joint property. 

Joint assets include: 

a. Assets acquired throughout 

the marriage; 

b. Assets acquired as a gift, 

gift or inheritance if not so 

determined: 

c. Debts that arise during the 

marriage take place except 

those which are the person-

al property of each husband 

and wife. 

According to Article 35 paragraph 

(1) of the Marriage Law, joint assets of 

husband and wife only include assets ob-

tained by husband and wife during the 

marriage, so that joint property includes 

the work and income of the husband, the 

work and income of the wife.
13

 

According to Article 35 paragraph 

(1) of the Marriage Law, joint assets of 

husband and wife only include assets ob-

tained by husband and wife during the 

marriage, so that joint property includes 

the work and income of the husband, the 

work and income of the wife. 

Meanwhile, after the enactment of 

the Marriage Law, the property in mar-

riage is regulated in Article 35 paragraph 

(1) and (2) of the Marriage Law. What is 

                                                 
13 J.Satrio, Hukum Harta Perkawinan, (Bandung: Citra 

Aditya Bakti, 1993), hlm. 66. 

different is which part of the property be-

comes joint property. In the Civil Code, 

all property of husband and wife becomes 

joint property. In the Marriage Law, joint 

property is property acquired during the 

marriage, while property acquired before 

marriage becomes the innate property of 

each husband and wife. Inherited assets 

and property obtained by each as a gift or 

inheritance are under the control of each 

as long as the parties do not specify oth-

erwise.  

In this case, if before the marriage a 

Marriage Agreement has been made 

which essentially separates all the inherit-

ed and acquired assets between the hus-

band and wife, then when the divorce oc-

curs, each husband and wife only get the 

assets registered in their names. 

 

CONCLUSION  

The position of marital property be-

fore and after the marriage agreement is 

registered is that at the time before the 

marriage agreement was registered, the 

marriage agreement remained binding on 

the parties who made it, namely the hus-

band and wife who made the marriage 

agreement in accordance with the princi-

ple of pacta sund servanda, so that if hus-

band and wife The law requires that the 

assets with the status of Joint Assets be-
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come the property of each party, then it is 

legally allowed, so that the assets obtained 

by the husband and wife during the mar-

riage take place either before or after the 

marriage agreement is made into the prop-

erty of each husband and wife. While the 

registered Marriage Agreement will also 

bind third parties. 

In the marriage agreement, which is 

null and void, which means that from the 

beginning, an agreement has never been 

born, so there has never been an engage-

ment. Therefore, in a mixed marriage, 

there are joint assets that must be divided 

between husband and wife after the mar-

riage ends due to divorce, namely each 

party gets 50% (fifty percent) or half of 

the joint property. 
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